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charges for receipt and processing of trans-
fers.

(g) Liability for uncompleted or erroneous
transfers. (1) If an uncompleted or erroneous
transfer occurs because the Government
failed to use the Contractor-provided EFT
information in the correct manner, the Gov-
ernment remains responsible for (i) making a
correct payment, (ii) paying any prompt pay-
ment penalty due, and (iii) recovering any
erroneously directed funds.

(2) If an uncompleted or erroneous transfer
occurs because Contractor-provided EFT in-
formation was incorrect at the time of Gov-
ernment release of the EFT payment trans-
action instruction to the Federal Reserve
System, and—

(i) If the funds are no longer under the con-
trol of the payment office, the Government
is deemed to have made payment and the
Contractor is responsible for recovery of any
erroneously directed funds; or

(ii) If the funds remain under the control of
the payment office, the Government retains
the right to either make payment by mail or
suspend the payment in accordance with
paragraph (e) of this clause.

(h) EFT and prompt payment. (1) A payment
shall be deemed to have been made in a time-
ly manner in accordance with the Prompt
Payment clause of this contract if, in the
EFT payment transaction instruction given
to the Federal Reserve System, the date
specified for settlement of the payment is on
or before the prompt payment due date, pro-
vided the specified payment date is a valid
date under the rules of the Federal Reserve
System.

(2) When payment cannot be made by EFT
because of incorrect EFT information pro-
vided by the Contractor, no interest penalty
is due after the date of the uncompleted or
erroneous payment transaction, provided
that notice of the defective EFT information
is issued to the Contractor within 7 days
after the Government is notified of the de-
fective EFT information.

(i) EFT and assignment of claims. If the Con-
tractor assigns the proceeds of this contract
as provided for in the Assignment of Claims
clause of this contract, the assignee shall
provide the assignee EFT information re-
quired by paragraph (d) of this clause. In all
respects, the requirements of this clause
shall apply to the assignee as if it were the
Contractor. EFT information which shows
the ultimate recipient of the transfer to be
other than the Contractor, in the absence of
a proper assignment of claims acceptable to
the Government, is incorrect EFT informa-
tion within the meaning of paragraph (e) of
this clause.

(j) Payment office discretion. If, after sub-
mitting the EFT information, the Contrac-
tor does not wish to receive payment by EFT
methods for one or more payments, the Con-
tractor may submit a request to the des-

ignated payment office to refrain from using
the EFT payment method. The decision to
grant the request is solely that of the Gov-
ernment.

(k) Change of EFT information by financial
agent. The Contractor agrees that the Con-
tractor’s financial agent may notify the Gov-
ernment of a change to the routing transit
number, Contractor account number, or ac-
count type. The Government shall use the
changed data in accordance with paragraph
(e)(2) of this clause. The Contractor agrees
that the information provided by the agent
is deemed to be correct information as if it
were provided by the Contractor. The Con-
tractor agrees that the agent’s notice of
changed EFT data is deemed to be a request
by the Contractor in accordance with para-
graph (e)(2) that no further payments be
made until the changed EFT information is
implemented by the payment office.

(End of clause)

[61 FR 45774, Aug. 29, 1996]

52.233–1 Disputes.
As prescribed in 33.215, insert the fol-

lowing clause:

DISPUTES (OCT 1995)

(a) This contract is subject to the Contract
Disputes Act of 1978, as amended (41 U.S.C.
601–613).

(b) Except as provided in the Act, all dis-
putes arising under or relating to this con-
tract shall be resolved under this clause.

(c) Claim, as used in this clause, means a
written demand or written assertion by one
of the contracting parties seeking, as a mat-
ter of right, the payment of money in a sum
certain, the adjustment or interpretation of
contract terms, or other relief arising under
or relating to this contract. A claim arising
under a contract, unlike a claim relating to
that contract, is a claim that can be resolved
under a contract clause that provides for the
relief sought by the claimant. However, a
written demand or written assertion by the
Contractor seeking the payment of money
exceeding $100,000 is not a claim under the
Act until certified as required by subpara-
graph (d)(2) of this clause. A voucher, in-
voice, or other routine request for payment
that is not in dispute when submitted is not
a claim under the Act. The submission may
be converted to a claim under the Act, by
complying with the submission and certifi-
cation requirements of this clause, if it is
disputed either as to liability or amount or
is not acted upon in a reasonable time.

(d)(1) A claim by the Contractor shall be
made in writing and, unless otherwise stated
in this contract, submitted within 6 years
after accrual of the claim to the Contracting
Officer for a written decision. A claim by the
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Government against the Contractor shall be
subject to a written decision by the Con-
tracting Officer.

(2)(i) Contractors shall provide the certifi-
cation specified in subparagraph (d)(2)(iii) of
this clause when submitting any claim—

(A) Exceeding $100,000; or
(B) Regardless of the amount claimed,

when using—
(1) Arbitration conducted pursuant to 5

U.S.C. 575–580; or
(2) Any other alternative means of dispute

resolution (ADR) technique that the agency
elects to handle in accordance with the Ad-
ministrative Dispute Resolution Act
(ADRA).

(ii) The certification requirement does not
apply to issues in controversy that have not
been submitted as all or part of a claim.

(iii) The certification shall state as fol-
lows: ‘‘I certify that the claim is made in
good faith; that the supporting data are ac-
curate and complete to the best of my
knowledge and belief; that the amount re-
quested accurately reflects the contract ad-
justment for which the Contractor believes
the Government is liable; and that I am duly
authorized to certify the claim on behalf of
the Contractor.’’

(3) The certification may be executed by
any person duly authorized to bind the Con-
tractor with respect to the claim.

(e) For Contractor claims of $100,000 or
less, the Contracting Officer must, if re-
quested in writing by the Contractor, render
a decision within 60 days of the request. For
Contractor-certified claims over $100,000, the
Contracting Officer must, within 60 days, de-
cide the claim or notify the Contractor of
the date by which the decision will be made.

(f) The Contracting Officer’s decision shall
be final unless the Contractor appeals or
files a suit as provided in the Act.

(g) If the claim by the Contractor is sub-
mitted to the Contracting Officer or a claim
by the Government is presented to the Con-
tractor, the parties, by mutual consent, may
agree to use ADR. If the Contractor refuses
an offer for alternative disputes resolution,
the Contractor shall inform the Contracting
Officer, in writing, of the Contractor’s spe-
cific reasons for rejecting the request. When
using arbitration conducted pursuant to 5
U.S.C. 575–580, or when using any other ADR
technique that the agency elects to handle in
accordance with the ADRA, any claim, re-
gardless of amount, shall be accompanied by
the certification described in subparagraph
(d)(2)(iii) of this clause, and executed in ac-
cordance with subparagraph (d)(3) of this
clause.

(h) The Government shall pay interest on
the amount found due and unpaid from (1)
the date that the Contracting Officer re-
ceives the claim (certified, if required); or (2)
the date that payment otherwise would be
due, if that date is later, until the date of

payment. With regard to claims having de-
fective certifications, as defined in (FAR) 48
CFR 33.201, interest shall be paid from the
date that the Contracting Officer initially
receives the claim. Simple interest on claims
shall be paid at the rate, fixed by the Sec-
retary of the Treasury as provided in the
Act, which is applicable to the period during
which the Contracting Officer receives the
claim and then at the rate applicable for
each 6-month period as fixed by the Treasury
Secretary during the pendency of the claim.

(i) The Contractor shall proceed diligently
with performance of this contract, pending
final resolution of any request for relief,
claim, appeal, or action arising under the
contract, and comply with any decision of
the Contracting Officer.

(End of clause)

Alternate I (DEC 1991). If it is deter-
mined under agency procedures, that
continued performance is necessary
pending resolution of any claim arising
under or relating to the contract, sub-
stitute the following paragraph (i) for
the paragraph (i) of the basic clause:

(i) The Contractor shall proceed diligently
with performance of this contract, pending
final resolution of any request for relief,
claim, appeal, or action arising under or re-
lating to the contract, and comply with any
decision of the Contracting Officer.

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 26904, June 28, 1985; 51 FR 36972, Oct. 16,
1986; 56 FR 67417, Dec. 30, 1991; 59 FR 11382,
Mar. 10, 1994; 60 FR 48230, Sept. 18, 1995]

52.233–2 Service of Protest.

As prescribed in 33.106(a), insert the
following provision:

SERVICE OF PROTEST (AUG 1996)

(a) Protests, as defined in section 33.101 of
the Federal Acquisition Regulation, that are
filed directly with an agency, and copies of
any protests that are filed with the General
Accounting Office (GAO), shall be served on
the Contracting Officer (addressed as fol-
lows) by obtaining written and dated ac-
knowledgment of receipt from lll. [Con-
tracting Officer designate the official or lo-
cation where a protest may be served on the
Contracting Officer.]

(b) The copy of any protest shall be re-
ceived in the office designated above within
one day of filing a protest with the GAO.

(End of provision)

[61 FR 41471, Aug. 8, 1996]
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52.233–3 Protest After Award.
As prescribed in 33.106(b), insert the

following clause:

PROTEST AFTER AWARD (AUG 1996)

(a) Upon receipt of a notice of protest (as
defined in FAR 33.101) or a determination
that a protest is likely (see FAR 33.102(d)),
the Contracting Officer may, by written
order to the Contractor, direct the Contrac-
tor to stop performance of the work called
for by this contract. The order shall be spe-
cifically identified as a stop-work order is-
sued under this clause. Upon receipt of the
order, the Contractor shall immediately
comply with its terms and take all reason-
able steps to minimize the incurrence of
costs allocable to the work covered by the
order during the period of work stoppage.
Upon receipt of the final decision in the pro-
test, the Contracting Officer shall either—

(1) Cancel the stop-work order; or
(2) Terminate the work covered by the

order as provided in the Default, or the Ter-
mination for Convenience of the Govern-
ment, clause of this contract.

(b) If a stop-work order issued under this
clause is canceled either before or after a
final decision in the protest, the Contractor
shall resume work. The Contracting Officer
shall make an equitable adjustment in the
delivery schedule or contract price, or both,
and the contract shall be modified, in writ-
ing, accordingly, if—

(1) The stop-work order results in an in-
crease in the time required for, or in the
Contractor’s cost properly allocable to, the
performance of any part of this contract; and

(2) The Contractor asserts its right to an
adjustment within 30 days after the end of
the period of work stoppage; provided, that if
the Contracting Officer decides the facts jus-
tify the action, the Contracting Officer may
receive and act upon a proposal submitted at
any time before final payment under this
contract.

(c) If a stop-work order is not canceled and
the work covered by the order is terminated
for the convenience of the Government, the
Contracting Officer shall allow reasonable
costs resulting from the stop-work order in
arriving at the termination settlement.

(d) If a stop-work order is not canceled and
the work covered by the order is terminated
for default, the Contracting Officer shall
allow, by equitable adjustment or otherwise,
reasonable costs resulting from the stop-
work order.

(e) The Government’s rights to terminate
this contract at any time are not affected by
action taken under this clause.

(f) If, as the result of the Contractor’s in-
tentional or negligent misstatement, mis-
representation, or miscertification, a protest
related to this contract is sustained, and the
Government pays costs, as provided in FAR

33.102(b)(2) or 33.104(h)(1), the Government
may require the Contractor to reimburse the
Government the amount of such costs. In ad-
dition to any other remedy available, and
pursuant to the requirements of subpart 32.6,
the Government may collect this debt by off-
setting the amount against any payment due
the Contractor under any contract between
the Contractor and the Government.

(End of clause)

Alternate I (JUN 1985). As prescribed
in 33.106(b), substitute in paragraph
(a)(2) the words ‘‘the Termination
clause of this contract’’ for the words
‘‘the Default, or the Termination for
Convenience of the Government clause
of this contract.’’ In paragraph (b) sub-
stitute the words ‘‘an equitable adjust-
ment in the delivery schedule, the esti-
mated cost, the fee, or a combination
thereof, and in any other terms of the
contract that may be affected’’ for the
words ‘‘an equitable adjustment in the
delivery schedule or contract price, or
both.’’

[50 FR 25681, June 20, 1985, as amended at 54
FR 29284, July 11, 1989; 60 FR 48231, 48276,
Sept. 18, 1995; 61 FR 41472, Aug. 8, 1996]

52.234–1 Industrial Resources Devel-
oped Under Defense Production Act
Title III.

As prescribed at 34.104, insert the fol-
lowing clause:

INDUSTRIAL RESOURCES DEVELOPED UNDER
DEFENSE PRODUCTION ACT TITLE III (DEC
1994)

(a) Definitions.
Title III industrial resource means materials,

services, processes, or manufacturing equip-
ment (including the processes, technologies,
and ancillary services for the use of such
equipment) established or maintained under
the authority of Title III, Defense Produc-
tion Act (50 U.S.C. App. 2091–2093).

Title III project contractor means a Contrac-
tor that has received assistance for the de-
velopment or manufacture of an industrial
resource under 50 U.S.C. App. 2091–2093, De-
fense Production Act.

(b) The Contractor shall refer any request
from a Title III project contractor for test-
ing and qualification of a Title III industrial
resource to the Contracting Officer.

(c) Upon the direction of the Contracting
Officer, the Contractor shall test Title III in-
dustrial resources for qualification. The Con-
tractor shall provide the test results to the
Defense Production Act Office, Title III Pro-
gram, located at Wright Patterson Air Force
Base, Ohio 45433–7739.
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(d) When the Contracting Officer modifies
the contract to direct testing pursuant to
this clause, the Government will provide the
Title III industrial resource to be tested and
will make an equitable adjustment in the
contract for the costs of testing and quali-
fication of the Title III industrial resource.

(e) The Contractor agrees to insert the sub-
stance of this clause, including paragraph
(e), in every subcontract issued in perform-
ance of this contract.

(End of clause)

[59 FR 67048, Dec. 28, 1994; 60 FR 5870, Jan. 31,
1995]

52.235 [Reserved]

52.236–1 Performance of Work by the
Contractor.

As prescribed in 36.501(b), insert the
following clause in solicitations and
contracts when a fixed-price construc-
tion contract is contemplated and the
contract amount is expected to exceed
$1,000,000. The contracting officer may
insert the clause in solicitations and
contracts when a fixed-price construc-
tion contract is contemplated and the
contract amount is expected to be
$1,000,000 or less. Complete the clause
by inserting the appropriate percent-
age consistent with the complexity and
magnitude of the work and customary
or necessary specialty subcontracting
(see 36.501(a)).

PERFORMANCE OF WORK BY THE CONTRACTOR
(APR 1984)

The Contractor shall perform on the site,
and with its own organization, work equiva-
lent to at least ———— [insert the appropriate
number in words followed by numerals in paren-
theses] percent of the total amount of work
to be performed under the contract. This per-
centage may be reduced by a supplemental
agreement to this contract if, during per-
forming the work, the Contractor requests a
reduction and the Contracting Officer deter-
mines that the reduction would be to the ad-
vantage of the Government.

(End of clause)

52.236–2 Differing Site Conditions.
As prescribed in 36.502, insert the fol-

lowing clause:

DIFFERING SITE CONDITIONS (APR 1984)

(a) The Contractor shall promptly, and be-
fore the conditions are disturbed, give a
written notice to the Contracting Officer of

(1) subsurface or latent physical conditions
at the site which differ materially from
those indicated in this contract, or (2) un-
known physical conditions at the site, of an
unusual nature, which differ materially from
those ordinarily encountered and generally
recognized as inhering in work of the char-
acter provided for in the contract.

(b) The Contracting Officer shall inves-
tigate the site conditions promptly after re-
ceiving the notice. If the conditions do mate-
rially so differ and cause an increase or de-
crease in the Contractor’s cost of, or the
time required for, performing any part of the
work under this contract, whether or not
changed as a result of the conditions, an eq-
uitable adjustment shall be made under this
clause and the contract modified in writing
accordingly.

(c) No request by the Contractor for an eq-
uitable adjustment to the contract under
this clause shall be allowed, unless the Con-
tractor has given the written notice re-
quired; provided, that the time prescribed in
(a) above for giving written notice may be
extended by the Contracting Officer.

(d) No request by the Contractor for an eq-
uitable adjustment to the contract for differ-
ing site conditions shall be allowed if made
after final payment under this contract.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 34761, July 3, 1995]

52.236–3 Site Investigation and Condi-
tions Affecting the Work.

As prescribed in 36.503, insert the fol-
lowing clause:

SITE INVESTIGATION AND CONDITIONS
AFFECTING THE WORK (APR 1984)

(a) The Contractor acknowledges that it
has taken steps reasonably necessary to as-
certain the nature and location of the work,
and that it has investigated and satisfied it-
self as to the general and local conditions
which can affect the work or its cost, includ-
ing but not limited to (1) conditions bearing
upon transportation, disposal, handling, and
storage of materials; (2) the availability of
labor, water, electric power, and roads; (3)
uncertainties of weather, river stages, tides,
or similar physical conditions at the site; (4)
the conformation and conditions of the
ground; and (5) the character of equipment
and facilities needed preliminary to and dur-
ing work performance. The Contractor also
acknowledges that it has satisfied itself as to
the character, quality, and quantity of sur-
face and subsurface materials or obstacles to
be encountered insofar as this information is
reasonably ascertainable from an inspection
of the site, including all exploratory work
done by the Government, as well as from the
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drawings and specifications made a part of
this contract. Any failure of the Contractor
to take the actions described and acknowl-
edged in this paragraph will not relieve the
Contractor from responsibility for estimat-
ing properly the difficulty and cost of suc-
cessfully performing the work, or for pro-
ceeding to successfully perform the work
without additional expense to the Govern-
ment.

(b) The Government assumes no respon-
sibility for any conclusions or interpreta-
tions made by the Contractor based on the
information made available by the Govern-
ment. Nor does the Government assume re-
sponsibility for any understanding reached
or representation made concerning condi-
tions which can affect the work by any of its
officers or agents before the execution of
this contract, unless that understanding or
representation is expressly stated in this
contract.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 34761, July 3, 1995]

52.236–4 Physical Data.

As prescribed in 36.504, insert the fol-
lowing clause in solicitations and con-
tracts when a fixed-price construction
contract is contemplated and physical
data (e.g., test borings, hydrographic,
weather conditions data) will be fur-
nished or made available to offerors.
All information to be furnished or
made available to offerors before award
that pertains to the performance of the
work should be identified in the clause.
When subparagraphs are not applicable
they may be deleted.

PHYSICAL DATA (APR 1984)

Data and information furnished or referred
to below is for the Contractor’s information.
The Government shall not be responsible for
any interpretation of or conclusion drawn
from the data or information by the Contrac-
tor.

(a) The indications of physical conditions
on the drawings and in the specifications are
the result of site investigations by
—————— [insert a description of investiga-
tional methods used, such as surveys, auger bor-
ings, core borings, test pits, probings, test tun-
nels].

(b) Weather conditions —————— [insert a
summary of weather records and warnings].

(c) Transportation facilities ——————
[insert a summary of transportation facilities
providing access from the site, including infor-
mation about their availability and limitations].

(d) —————— [Insert other pertinent infor-
mation].

(End of clause)

52.236–5 Material and Workmanship.

As prescribed in 36.505, insert the fol-
lowing clause:

MATERIAL AND WORKMANSHIP (APR 1984)

(a) All equipment, material, and articles
incorporated into the work covered by this
contract shall be new and of the most suit-
able grade for the purpose intended, unless
otherwise specifically provided in this con-
tract. References in the specifications to
equipment, material, articles, or patented
processes by trade name, make, or catalog
number, shall be regarded as establishing a
standard of quality and shall not be con-
strued as limiting competition. The Contrac-
tor may, at its option, use any equipment,
material, article, or process that, in the
judgment of the Contracting Officer, is equal
to that named in the specifications, unless
otherwise specifically provided in this con-
tract.

(b) The Contractor shall obtain the Con-
tracting Officer’s approval of the machinery
and mechanical and other equipment to be
incorporated into the work. When requesting
approval, the Contractor shall furnish to the
Contracting Officer the name of the manu-
facturer, the model number, and other infor-
mation concerning the performance, capac-
ity, nature, and rating of the machinery and
mechanical and other equipment. When re-
quired by this contract or by the Contract-
ing Officer, the Contractor shall also obtain
the Contracting Officer’s approval of the ma-
terial or articles which the Contractor con-
templates incorporating into the work. When
requesting approval, the Contractor shall
provide full information concerning the ma-
terial or articles. When directed to do so, the
Contractor shall submit samples for approval
at the Contractor’s expense, with all ship-
ping charges prepaid. Machinery, equipment,
material, and articles that do not have the
required approval shall be installed or used
at the risk of subsequent rejection.

(c) All work under this contract shall be
performed in a skillful and workmanlike
manner. The Contracting Officer may re-
quire, in writing, that the Contractor re-
move from the work any employee the Con-
tracting Officer deems incompetent, care-
less, or otherwise objectionable.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 48995, Nov. 28, 1989]
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52.236–6 Superintendence by the Con-
tractor.

As prescribed in 36.506, insert the fol-
lowing clause:

SUPERINTENDENCE BY THE CONTRACTOR (APR
1984)

At all times during performance of this
contract and until the work is completed and
accepted, the Contractor shall directly su-
perintend the work or assign and have on the
work a competent superintendent who is sat-
isfactory to the Contracting Officer and has
authority to act for the Contractor.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 34761, July 3, 1995]

52.236–7 Permits and Responsibilities.
As prescribed in 36.507, insert the fol-

lowing clause:

PERMITS AND RESPONSIBILITIES (NOV 1991)

The Contractor shall, without additional
expense to the Government, be responsible
for obtaining any necessary licenses and per-
mits, and for complying with any Federal,
State, and municipal laws, codes, and regula-
tions applicable to the performance of the
work. The Contractor shall also be respon-
sible for all damages to persons or property
that occur as a result of the Contractor’s
fault or negligence. The Contractor shall
also be responsible for all materials deliv-
ered and work performed until completion
and acceptance of the entire work, except for
any completed unit of work which may have
been accepted under the contract.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 48995, Nov. 28, 1989; 56 FR 55376, Oct. 25,
1992]

52.236–8 Other Contracts.
As prescribed in 36.508, insert the fol-

lowing clause:

OTHER CONTRACTS (APR 1984)

The Government may undertake or award
other contracts for additional work at or
near the site of the work under this contract.
The Contractor shall fully cooperate with
the other contractors and with Government
employees and shall carefully adapt schedul-
ing and performing the work under this con-
tract to accommodate the additional work,
heeding any direction that may be provided
by the Contracting Officer. The Contractor
shall not commit or permit any act that will

interfere with the performance of work by
any other contractor or by Government em-
ployees.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 34761, July 3, 1995]

52.236–9 Protection of Existing Vegeta-
tion, Structures, Equipment, Utili-
ties, and Improvements.

As prescribed in 36.509, insert the fol-
lowing clause:

PROTECTION OF EXISTING VEGETATION, STRUC-
TURES, EQUIPMENT, UTILITIES, AND IM-
PROVEMENTS (APR 1984)

(a) The Contractor shall preserve and pro-
tect all structures, equipment, and vegeta-
tion (such as trees, shrubs, and grass) on or
adjacent to the work site, which are not to
be removed and which do not unreasonably
interfere with the work required under this
contract. The Contractor shall only remove
trees when specifically authorized to do so,
and shall avoid damaging vegetation that
will remain in place. If any limbs or
branches of trees are broken during contract
performance, or by the careless operation of
equipment, or by workmen, the Contractor
shall trim those limbs or branches with a
clean cut and paint the cut with a tree-prun-
ing compound as directed by the Contracting
Officer.

(b) The Contractor shall protect from dam-
age all existing improvements and utilities
(1) at or near the work site and (2) on adja-
cent property of a third party, the locations
of which are made known to or should be
known by the Contractor. The Contractor
shall repair any damage to those facilities,
including those that are the property of a
third party, resulting from failure to comply
with the requirements of this contract or
failure to exercise reasonable care in per-
forming the work. If the Contractor fails or
refuses to repair the damage promptly, the
Contracting Officer may have the necessary
work performed and charge the cost to the
Contractor.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 34761, July 3, 1995]

52.236–10 Operations and Storage
Areas.

As prescribed in 36.510, insert the fol-
lowing clause:
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